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FOUNDATION 


BRITISH LIBERTY, &c. 


IN CE your laſt letter concern- 
ing the interruption of the tran- 


quillity of his Majeſty's ſubjects, 


_ I have ſeen a little piece, printed a few 


years ſince, which has enabled me to 


lay before you the invaluable privi- 


leges of Engliſhmen, ſo far as they 


relate to the ſubject on which you 
wrote. 5 4 


Tue 
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Tun author of the piece I ſpeak of 
ſeems to be a gentleman of great abi 
lity, and one who is thoroughly ace 


quainted with our laws; placing him 


therefore before me, I ſhall proceed 


to inform you, 


in ſupport of our liberty and property, 


whereby not only the common and 
lower claſs of the people are bound, 
but every degree and order in the ſtate; 


and no man's liberty is any farther re- 


ſtrained than the welfare and preſerva- 
tion of the whole community requires; 
ſo that the perſons and properties of 


every ſubject ſhall be free from any 


wrongful or illegal encroachment. 


e 30 


Tuar we have many extenſive laws 


Ir 


TY 


+. Tris, and has been, the common law 


of this land, for many centuries, that 


no freeman * ſhall be deprived of his 


life, liberty, or property, but by the 


law of the land; that is, by due pro- 


ceſs of law, founded on ſuch laws as are 
or ſhall be made in reſtraint of the li- 


berty of every individual, for the ge- 
neral peace and ſafety of the whole 


community, or by the judgement of 


twelve men (his equals), legally impa- 
nelled and ſworn to deliver a truth 
upon ſuch evidence as ſhall be deliver- 


ed them touching the matter in queſ- 
tion. 


80 tenderly ſhould the perſon of the 
ſubject be treated 1 in matters of public 


* Every ſubject is a freeman. 
1 offence, 


U 8 J 
offence, in every criminal caſe, Wil 


out exception, that every man fuſ- 
f 41011 


pected of a crime ſhall have an op- 
portunity, by giving ſecurity for his i 


Ee Viss * 
appearance to abide the ſentence ect 


the law, of retaining his liberty 22 


2 
aft ter conviction * 0 


„ Id 


Tusk "INN Charter, —_ by king | 
Henry the Third in the ninth year of, 


his reign, confirmed by king Edward ä 


the firſt in the twenty eighth year of 
his reign, and many times ſince rati- 
fied and enforced by acts of parlia- 


ment, has, ever ſince its paſfir ng, been 
conſidered as the tundamental plan of 


= Englih liberty; ſo that it may be faid, 


* Glanvil. lib. iii. cap. 1. 


that 
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that O LOR was before the paſſing 


of that charter, or now is, the com- 


. mon. law of the land, 1s either found- 
ed on; or declared by, this charter. 


1 will here inſert the twenty ninth ar- 
ticle of it, which! is the moſt material 
one: No Freeman ſhall be talen, or 
« impriſoned, or be diiſſei iſed of bis 


« ' freehold, or liberties, or free cuſtoms, 


e of be outlawed, or exiled, or. any 


1. 


te otherwi viſe ge Aroyed ; nor We will not 


VIEW 
; 4 paſs upon bim, or condemn him, but 


400 by lawful Judgement of bis peers 


0 [or equals], or by he law of the 


ce land; e will fell 20 no man, We wilt 


= not deny or defer 70 any man, 2 
Allie or right,” a 


TT 
Tuis is a declaration of the liber- 
ties, which, by the common law of 
the land, every ſubject of the Engliſh 
government is entitled to the full en- 
joyment of 
 IMpRISONMENT is always warrant- 
ed by the law, as a ſecurity for the ſup- 
poſed offender's appearance to anſwer 
the charge againſt him, which is to 
take place only in conſequence of le- 
gal proceſs, legally iſſued, and by vir- . 
tue of a legal warrant thereon under 
the hand of ſome public officer, au- 
thoriſed by the law of the land to 


grant ſuch warrant; which warrant 


is to ſet forth the cauſe or ground of 
the | commitment ; but whenever the 
party 


1 
party accuſed: can procure ſecurity for 
his forth- coming to Juſtice, he is enti- 


tled to be freed from his confinement? 
the gaol being his ſecurity only who 
can procure no other. Impriſonment 
is legal when inflicted as a puniſhment 
for an offence againſt the public, of 
which the party is to be legally con- 
victed by the judgement of his peers, 
the ſentence being pronounced by a 
court having juriſdiction in the cauſe, 
and authority to paſs ſuch ſentence; ſo 
| that every man is free, and hath a 

right ſo to remain, unleſs accuſed of 

ſome offence; nay, even then, until 

his guilt be proved, and ſentence paſſ- 
ed on him (which cannot legally paſs 
but by the „ of his peers), he 

2» * 2 - hath 


hath an opportunity to continue free, 


upon finding 3 4 his appears: 
ance. PR en e ten 821 
Nb n man "EVP to toy Pen Wert but 
* ſome certain cauſe which is a legal 
ground. of impriſonment; and if any 
man, by colour of authority, where he 
hath not any in that particular caſe, 
eie or impriſon another, though chere 
might be good cauſe of impriſonment, 
yet ſuch ii mpriſonment_ is illegal; an 
infringement of the ſubject's liberty, : 
_ Fbeselt aſe "the A * the r A 
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"Every free ſubject is entitled, as'a 
member of the comminnity, to the 
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enjoyment of liberty, ſubject to a 
condition of exception, of his own 


creating, as the doing ſome act which 


by the law of the land limited Or took 


3 | n Vl 
away his geticral right +l NEAT ONS 
1 22 oat 1 Vid: "7H: 


; In al well- regulated ſtates, there is 


715 3 127 


A power lodged with ſome part of the 
ſtate S. bo redreſs grievances, In Eng- 
land, that power is legally veſted i in the 
king, Who adminiſters juſtice by his 
judges z and I hope that our judges 
will always prove themſelves men of 
the utmoſt integrity, and who have 
the greateſt regard to the ſubje's li- 
berties. FO them therefore muſt the 
party aggrieved i in his right apply, and 


from 


wi 


= | 1 2 = 2 5 


dreſs, and to have it immediately, and 


hout hearing, if there were no law: 


in particular caſes. But as the title 
is not ſo general as to be without ex- 
ception, there muſt be ſuppoſed to be 
ſome method of bringing the matter 
before thoſe who have power to de- 
termine whether it was a caſe excepted ' 
out of the general law or not; and as 
this can only be done by legal proceſs 
or writ, it follows that ſuch writ muſt 
neceſſarily reſult from, and be coeval- 
with, the grant of the right. As 


this writ is to enforce a common and 


= 1 „ | iſſued 
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| iſſued | on! y to bring : th e- patties, aug 
the matter in queſtion,” before the pro- 
per judicature, where, on the heat. 
ing, the determination is afterwards 


to be made, the party impt iſoned or f 
deprived of liberty muſt be ſuppoſed 
to have a right intitled to ſuch proceſs, 
which is therefore called a writ of right, 
and is to be iſſued from the king's 

chu. 12 915 „ ee 5 
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Ir appears by the common law of 
the land, that every freeman who's” 
deprived of his liberty has a right to 
—— 


cauſe of his detainer, before the King 


1 £ | 6 


as s adminiſtring ruſtic FR his Judges; ; 
and the end of that writ is, that the 
perſon impriſoned might undergo and 


receive whatever the court ſhould 
then and there order according to 
law; yrhich is thus explained by Lord 
Coke : If it appeareth that his im- 
ce priſonment was lawful and juſt, he 
*© ſhall be remanded; but, if it ſhall 
te appear that he was impriſoned 
ce againſt the law of the land, they 


< ought, by force of the Great Char- 
« ter, to- deliver him: if it be doubt- 


« ful, and under ieee he 
oy may be bailed “.“ 


* 2 Inſtitutes, 55. 


Tais 
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a Tuts ri has always been u tit 
of tight *; for if the power of grajit- 


ing it was diſcretionary,” the cbört 
could determine before they Had 


Beard! The ſtatute 36 Edward IH. 
Nys, 4 If any man that feeleth Hith- 


1 ſelf grieved, contrary td the articles 
e aboveswritten, or” otherwiſe on- 
«tained in divers ſtätuteb 'Fationg 
"which Magna Charta is merftibned) 
eil Lonie into tlie -charicery: or 
ee ahy for kim, © And direc make 
eh Eoin he th preſently 
dee ters" Have rem ay, by” force of 
ce the ſaid ſtatutes.” And i in the ſta- 
tute of Marlbridge, 52 H. III. 


„ Inſtitutes, 54. 3% 
L = Oo. enacted, 
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ce 
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1 
enacted, That al writs + ſhall be 
60 freely granted.” 


Ar a conference of a committee 


from both Houſes of Parliament con- 
cerning the famous Petition of Right, 
it was reſolved, „ That the writ of 


Habeas Corpus may not be denied, 
but ought to be granted to every 
man that is committed or detained 


in priſon, or otherwiſe reſtrained, 


«© though it be by the command of 


the King, the privy council, or any 


other, he praying the ſame.” 


Tux Petition of | Right ſet forth, 


cc 


That divers of his 2 s ſub- 


6 jects : 
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jets had of late been impriſoned, 


without any cauſe ſhewn, againſt 


the tenour of the Great Charter, 


and other good laws and ſtatutes 


of the realm; and when for their 


deliverance they were brought be- 


fore his Majeſty's juſtices, by his 


Majeſty's writ of Habeas Corpus, 


there to undergo and receive as 


the court ſhould order, and their 


« keepers commanded to certify the 


cauſes of their detainer, no cauſe 


was certified, but that they were 


detained by his Majeſty's ſpecial 


command, ſignified by the Lords 


&« of his privy council, and yet were 


returned back to their ſeveral pri- 


CS “ ſons, 


„„ 
© ſons, without being eharged with 
ee any thing by which they might 


"a 


make anſwer according to.the law ; 
&« it was prayed, and by his Ma- 


C 


A 


jeſty's aſſent to that prayer pro- 
vided and enacted, That no free 


« man be in any ſuch manner as is 


Cc 


— 


0 before mentioned impriſoned or de- 


oo tained *. 7 * 3 7081 
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 Troven thoſe liberties were often 
infringed, both in the reigns of 
: Charles the Firſt and Second, it does | 
not appear that the judges of the | 
King's courts ever refuſed the writ of 
Habeas Corpus to any one impriſoned | 


by any authority whatever. 


* Statutes at large, 3 Charles * 


In 
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In the thirty-firſt year of. the reign 5 
of Charles the Second, the Patlia- 
ment found it neceſſary, to prevent 
ſome arbitrary deſigns, to paſs that 
ſtatute intituled, An act for the bet+ - 


ter ſecuring the liberty of the ſubjec 


3 


which hay: been always eſteemed the 
great bulwark of Engliſh Liberty : 
whereby, after reciting, * That 


* 


c 


great delays had been uſed, by ſhe- 


A 


e riffs, gaolers, and other officers, to 


A 


0 


whoſe cuſtody | any of the King's 


A 


e ſubjects had been committed for 


a 


- © criminal or ſuppoſed criminal mat- 
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ters, in making returns of writs of 
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Habeas * to them W 


» 2 at large, 37 Charles II. c. ii. 
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L 
by ſtanding out an alias & plures, 
and ſometimes more, and by other 
ſhifts, &c. contrary to their duty, 
and the known laws. of the land, 
whereby many of the King's ſub- 
jects had been, and hereafter might 
be, long detained in pripn 4: for 
the prevention thereof, and for the 
more ſpeedy relief of all perſons 
impriſoned for any ſuch criminal 


or ſuppoſed criminal matters, it 


cc yas enacted, That whenſoe ver any 
ce 


perſon or perſons ſhould bring any 


Habeas Corpus, directed unto any 
ſheriff, gaoler, miniſter, or other 
perſon whatſoever, for any perſon 


in his or their cuſtody ; ; and the 
=, 0M ſaid 


it 23 x} 
ſaid writ ſhould be ſerved on ſuch 
officer, or leſt at the gaol, ſuch officer, 


Kc. ſhould, under the penalty 
one hundred pounds for the firſt 


offence, and two hundred pounds 


and incapacity to hold his office 


for the ſecond, within three days 
after ſervice thereof, unleſs the 


commitment were for treaſon or 


felony plainly and ſpecially ex- 


preſſed in the warrant of commit- 


ment, upon payment Or tender of 


the charges of bringing the pri- 
ſoner up, to be aſcertained by the 


judge or court who awarded the 


writ, and ſecurity given for the 
party's going back, and not eſcap- 
ing (if remanded), make return of 


&« ſuch 


cc 


40 


E 

ſuch writ, and bring the body of 
the party ſo committed or reſtrained: 
before the lord chancellor &c. or 
ſuch other perſon. before whom 


the ſaid writ was made. returnable, 
according to the command there- 
of, and likewiſe then certify the 
true cauſes of his detainer and im- | 
priſonment, unleſs the place of con- 
finement were above twenty miles 
diſtant from ſuch court &c.; but, 
if above twenty miles, and within | 
| one hundred, then within ten days; 


and, if above one hundred miles, 


then within tvenſy * and not 
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* Banding committed. or, - Sas in 
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vacation time, other than perſons 


cc convict or in execution, or any one on 


eto his behalf, complained to the lord 


chancellor, or lord keeper, or any 
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cc. 


or the barons of the exchequer of 


cc 


cc 


cc 
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cc 


cc 


cc 


(c 


one of his Majeſty s juſtices, either 
of the one bench or of the other, 


the degree of the coif, the ſaid lord 
chancellor, &c. or any of them, 
upon view of the copy of the W | 
rant of commitment or detainer, 


or otherwiſe upon oath made that | 


ſuch copy was denied to be given 
by the perſon in whoſe cuſtody the 


| priſoner was detained, were autho- 
thoriſed and required, under the pe- 
« nalty of hve hundred pounds, upon 


D * requeſt 


1 26 J 


requeſt made in writing by Tach : 


Q 


© 
ce perſon, or any on his behalf, Hut- 
teſted and ſubſcribed by two Git 
© neſſes, who were preſent at the de- 


0 


ey 


c 


livery of the ſame, to award an Ha- 
« ' beas Corpus, under the ſeal of fa ” 
„ court whereof he ſhould then be 
| & one of the judges, to be directed 
« to the officer, &c. in whole Cut o- 
« dy the party ſhould be, returnable 


Ev 


0 


immediately before the lord 0 


* 


C 


cellor or ſuch juſtice, '&c. to. 
c returned as aforeſaid within 


«© times abovementioned : f and“ the 


C 


A 


chancellor, or ſuch Juſtice, &c. be- 
e fore whom the ſaid party was 
4 


* 


* ſhould diſcharge tim from 


ce his 


U 27 1 


his impriſonment, taking his re- 


6 * cognizance with one or more ſu- 
8 any ſum, according to 
* their diſcretions, having regard to 
ce the quality of the priſoner and na- 
e ture of the offence, for his appear- 


ce ance in the court of king's bench 
* the term following, or at the next 


cc aſſizes, &c. or in ſuch other court 


77 where the offence ſhould be pro- 


| en cognizable, as the caſc {hould 


require, unleſs it ſhould appear un- 


-—_- to the ſaid lord chancellor, &c. that 


« the party ſo committed was de- 
ce tained upon a legal proceſs, order, 
or warrant, out of ſome court hav- 


ing juriſdiction, of criminal matters, 
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Is @« or by ſome | warrant ſigned and 
«« | ſealed with the hand and ſeal of 
« any of the faid Juſtices or barons, 
or ſome Juſtice of the peace, for 

JS: ſuch matters or offences for which 

g. 0 by law the priſoner v was not bail- 


ops able.” 1 
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Ius act muſt be confidered"as a 
15 confirmation of the liberty of the ſub- 
= Jeet, and ought to be conftrued liberal- 


ly, and as far as either the intent ap- 


7 » mY Q 


1 Pears, or the words will by any means 


| bear ſuch confirudion, ſo as to make 


it, if poſſible, coextenfive with the 
wants of the ſubject: and though it 


does not extend the ſubject's J common 


I Wo 
1 ; Jary „ 7 # 
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bn ** right to | the writ of Habeas Cor- 


pus, it is calculated to give a more 
| 4 ce. y telief. | 


—— 11 T ſufficiently appears, from what 
| 3 | Jug been faid, that by the comrhon law 
of this land, confirmed by various acts 
of parliament, every ſubject reſtrained 
1 deprived of perſonal liberty has a 


ET) right to have freely and without denial 
* Ari of 1 Habeas Corpus, to be iſſued 


aut of, and returnable i in, the court 
of king $ bench in term time, and out 
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> io the chancery i in vacation, for bring- 


ing bim, with a certificate of the 


cauſe of his detainer, into either of 
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the ſaid © courts; ; where if it appear that 
| De 
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he was wrongfully committed or con- 
fined, . or by one that- had not juriſ- N 


diele, or for: a cauſe for which a man 


3 ? 
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and ought, by . court, to be dic 
charged from his impriſonment, * 
legally committed for a bailable of- 
fence, be bailed, or if for an offence 


not bailable by law, be remanded. 


I am perſuaded you are by this time 


convinced that an Engliſhman' s rights 
and liberties are ineſtimable, and that 


they are eſtabliſned on the moſt ſolid 
and ſure foundation. That our judges 


may juſtly and firmly ſupport thoſe 


rights and liberties, and the nation be 
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preſerved from inteſtir ne broils and 
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that our children may receive our lber 
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ties in che ſame ſtate as we and o our 
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anceſtors have enjoyed them, is 
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